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RECENT CASES. 183 

Shear &° Red. Neg. 5th Ed. Sec. 186; cited with approval in Allen v. Gil- 
man Co., supra. 

Partnership — Realty — Conversion into Personalty — Express Agree- 
ment. — Barney v. Pike, 87 N. Y. Supp. 1038. — A partnership was formed to 
purchase marsh lands with the partnership capital, to be "reclaimed, and sold 
and converted into money" and to divide the proceeds, profits and losses 
among the partners in proportion to their several interests. Held, that the 
parties intended there should be an equitable conversion, and that the estate 
of the deceased partner passed under his will as personalty. 

This decision, which is based upon the fact that the articles of partnership 
amounted to an express agreement that realty should be treated for all pur- 
poses as personalty, is in harmony with all the decisions in this country. 
Maddock v. Astbury, 32 N.J. Eq. 181; Mallory v. Russell, 71 Iowa 63. 
Where there is no such agreement, it is held in England, that there is an "out 
and out'' conversion for all purposes, the real estate, upon death of a partner, 
going to his personal representatives. Essex v. Essex, 20 Beav. 442 ; Darby 
v. Darby, 3 Drew. 495. The American rule, adhered to in all the states, is 
that partnership realty is treated in equity as personalty so far as is necessary 
to pay debts and adjust equities between the partners, and that the remainder 
descends to the heir as real estate. Shanks v. Klien, 104 U. S. 18 ; Lowe v. 
Lowe, 13 Bush. (Ky.) 688 

Railroads — Removal of Trespassers — Liability for Injury. — Powell 
v. Erie Railroad Co., 58 Atl. 930 (N. J.). — A trespasser, while attempting 
to board a moving railroad car, released his hold because of a brakeman's 
throwing pieces of coal at him. Held, that the company was not liable for 
injuries to him resulting therefrom. Hendrickson and Vroom, JJ., dissent- 
ing. 

The general rule is that a railway company is liable to a trespasser forc- 
ibly ejected by its servants from one of its trains, while moving at a dangerous 
speed. R. Co. v. Reagan, 52 111. App. 488; Carter v. Ry. Co., 98 Ind. 552. 
See also Rounds v. R. Co., 64 N. Y. 129. And a similar rule, without regard 
being had, however, to the degree of speed, was enunciated in Ry. Co. v. 
Mother, 5 Tex. Civ. App. 87 ; while, in an action for injuries received by a 
trespasser, it has been held that the only question to be submitted to the jury 
was whether or not the trespasser was pushed from the train by a brakeman 
while it was in motion. Thurman v. L. &> N. R. Co., 34 S. W. 893. Where 
one got upon a car, intending to ride without paying, the conductor ordered 
him off with a show of force, and he was hurt, it was held to be a question for 
the jury whether he was in fault in jumping, and that his fault in getting on 
did not constitute contributory negligence. Kline v. R. Co., 37 Cal. 400. 
And when a boy boarded a moving freight train, and was ordered off while 
the train was moving at a lower rate of speed than when he boarded it, it was 
held a question for the jury whether the conductor's acts constituted negli- 
gence and would render the company liable. Thompson v. R. Co., 72 Miss. 
715. In the principal case the court says: "It is absurd to say that by 
merely gaining a foothold upon the moving train he could impose a duty upon 
the railroad company either to permit him to ascend or to stop the train for 
his convenience," but the decision seems to be based upon the theory that the 
throwing of the coal did not actually force the trespasser to leave the train. 



